UNI TED STATES BANKRUPTCY COURT
CENTRAL DI STRICT OF ILLINO S

In Re
I n Bankruptcy
THOVAS L. FOLDER,
Case No. 99-70292
Debt or .

LAWRENCE SEMENZA and
NANCY SEMENZA,

Plaintiffs,
V. Adversary No. 99-7035

THOVAS L. FOLDER,

N N N N N N N e e e e e e e e e e

Def endant .

OPINION

The issue before the Court is whether a Consent O der of
Prohi bition executed by the Defendant in a Secretary of State
adm ni strative proceeding collaterally estops the Defendant from
re-litigating the issues which were resol ved by the Consent Order
of Prohibition.

The material facts are not in dispute. Cen-Com Internet of
I[Ilinois was an Illinois Business Corporation offering internet
access to subscribers. The Defendant, Thomas Fol der, was the
President, Chief Executive Oficer, and mgjority sharehol der of
Cen- Com

In 1996, a nunber of |awsuits were fil ed agai nst t he Def endant

and Cen-Com In addition, on June 27, 1996, the Illinois
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Departnment of Revenue served a Notice of Levy on Cen-Coms
deposi tory bank.

In January, 1996, the Plaintiff, Dr. Lawence Senenza,
tel ephoned the Defendant and arranged a tour of the Cen-Com
facilities. Upon arriving at the Cen-Com business office, the
Plaintiffs were furnished with a copy of the Cen-Com Internet
Busi ness Plan. The Business Plan projected net earnings for the
1996 fiscal year in excess of $8 mllion. In addition, the
Def endant advised the Plaintiffs that Cen-Com was a fast-grow ng
conpany with “hubs” in nost major cities in the United States.

On July 3, 1996, and July 30, 1996, the Defendant offered and
sold two promissory notes in the total anpbunt of $40,000 to the
Plaintiffs. The notes were secured by the Defendant’s Cen-Com
st ock.

Three days after execution of the July 30 note, Cen-Comfil ed
a petition pursuant to Chapter 11 of the Bankruptcy Code.

On Decenber 10, 1996, the Illinois Secretary of State,
Securities Division, filed a three-count conplaint against the
Def endant i ndividually and Cen-Com pursuant to Section 11.F of the
Il1linois Securities Law of 1933 (815 ILCS 5/1, et seg.) and 14 |1I1.

Adm Code 130, Subpart K Count | of the conplaint alleged

om ssion of a material fact, Count Il alleged m srepresentation of
a material fact, and Count |11 alleged fraud or deceit.
On February 14, 1997, the Defendant and the Il linois Secretary

of State executed a Stipulation to Enter Consent Oder of

Prohi bition wherein the Defendant stipulated to the follow ng

-2




facts:

f. That Cen-Com and Folder failed to disclose to the
Senmenza’'s (sic) that it had lost a significant
amount of customer accounts in June 1996;

g. That Cen-Com and Folder failed to disclose to the
Senenza’s (sic) that they had several Ilawsuits
pendi ng against them at the tinme the promssory
notes were offered and sold to the Senenza’'s (sic);

h. That Cen-Com and Fol der failed to disclose to the
Senmenza’s (sic) that Cen-Com or its corporate
predecessor, had received notices of tax liens from

the I'llinois Departnent of Revenue and the | nternal
Revenue Service and a Notice of Determ nation and
Demand for Paynment fromthe Illinois Departnent of

Enpl oynment Servi ces;
i That Cen-Com and Fol der failed to disclose to the
Senmenza’s (sic) that Cen-Com was preparing to file
a Bankruptcy petition at the tine it sold the July
30, 1996 prom ssory note to the Senenza' s (sic)(.)
A Consent Order of Prohibition adopting the Secretary of State’s
Fi ndi ngs of Fact was entered on February 18, 1997.

On February 3, 1999, the Defendant filed a petition pursuant
to Chapter 7 of the Bankruptcy Code. On March 9, 1999, the
Plaintiffs filed a Conplaint to Determ ne the D schargeability of
Debt pursuant to 11 U.S.C. 8 523(a)(2)(A). Mch of the Conplaint
quotes verbatim from the Stipulation and Order entered by the
Secretary of State, including the above-referenced failures to
di scl ose.

11 U.S.C. 8 523(a)(2)(A) excepts from di scharge those debts
which have been obtained by “false pretenses, a false
representation, or actual fraud”. |In order for a debt to be found

nondi schar geabl e under 8 523(a)(2)(A), the plaintiff nust prove by

a preponderance of the evidence that the defendant know ngly nade
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a false representation with the intention and purpose of deceiving
the creditor, that the creditor relied on the representation, and
that the creditor sustained damages as a proximate result of the

representati on having been nade. Field v. Mans, 116 S.Ct. 437, 446

(1995); G ogan v. Garner, 111 S.C. 654, 661 (1991); In re Mayer,

51 F.3d 670, 673 (7'"" Cir. 1995), cert. denied 116 S.Ct. 563 (1995);

In re Sheridan, 57 F.3d 627, 635 (7'"" Gir. 1995); In re Scarlata,

979 F.2d 521, 525 (7" Gir. 1992); In re Kinzey, 761 F.2d 421, 423-

24 (7" Cir. 1985).

The doctrine of coll ateral estoppel (issue preclusion) applies
to adversary proceedi ngs brought pursuant to 11 U S.C 8§ 523(a).
G ogan v. Garner, supra, 111 S. Q. at 658, n. 11. Under this

doctrine, issues determned in a prior state court proceedi ng may

not be re-litigated in the bankruptcy court. St ephan v. Rocky

Mountain Chocolate Factory, 136 F.3d 1134, 1136 (7'" Cr. 1998);

Meyver v. Rigdon, 36 F.3d 1375, 1378 (7'" Gir. 1994). However, the

bankruptcy court has exclusive jurisdiction to determne the

di schargeability of the debts. See 11 U S.C. § 523(c)(1).

In the Seventh Circuit, four requirenents nust be nmet in order

for collateral estoppel to apply:

1. the issue sought to be precluded nust be the sane
as that involved in the prior litigation,

2. the i ssue nust have been actually litigated;

3. the determination of the issue nust have been

essential to the final judgnent; and

4. t he party agai nst whom est oppel is invoked nust be
fully represented in the prior action.
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Meyer v. Rigdon, supra, 36 F.3d at 1379; Klingman v. Levinson, 831

F.2d 1292, 1295 (7'" Gir. 1987).

The Bankruptcy Court is required to give an Illinois state
court judgnent the sane full faith and credit as they have by | aw
or usage in the Illinois courts. 28 U S. C. § 1738. Accordingly,
this Court is required to give preclusive effect to lllinois state
court judgments whenever the Illinois courts would do so. In re
Wnston, 114 B.R 566, 571 (Bankr. N.D. Ill. 1990). The issue here
is whether Illinois would give the Secretary of State’' s Consent
Order of Prohibition preclusive effect against clains asserted in
t he bankruptcy.

The Def endant argues that the “actually litigated” requirenent
of collateral estoppel has not been net in this case. The
Def endant correctly notes that consent judgnents are generally not
gi ven preclusive effect in subsequent court proceedings. As the

Seventh Circuit noted in La Preferida v. Cerveceria Mdelo, S. A de

S.V., 914 F.2d 900, 906 (7" Gir. 1990):

[ C] onsent j udgnent s, whil e settling t he i ssue
definitively between the parties, nornally do not support
an i nvocation of coll ateral estoppel (citations onmtted).
The rationale behind this general rule is that issues
underlying a consent judgnent generally are neither
actually litigated nor essential to the judgment.

See Meyer v. Rigdon, supra, 36 F.3d at 1379.

There is an exception to the general rule that consent
judgnments are not given preclusive effect in subsequent
proceedi ngs. Where “the parties could reasonably have foreseen the

conclusive effect of their actions”, collateral estoppel may be
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applied to consent decrees. Klingman v. Levinson, supra, 831 F.2d

at 1296, quoting 1B J. Moore, J. Lucas & T. Currier, Moore’s
Federal Practice Y 0.444[1] at 794 (2d ed. 1984). The facts in

this case do not warrant a departure from the general rule
forbidding the application of <collateral estoppel to consent
j udgnent s. The only relief sought in the prior admnistrative
proceedi ng was an order prohibiting the Defendant fromoffering or
selling securities inthe State of Illinois. There is no evidence
t hat t he Def endant pl anned on selling securities in the future, and
thus he may have had little or no incentive to defend hinself in
the adm nistrative proceeding. No noney judgnent was sought or
awarded in the admnistrative proceeding. Under these
ci rcunstances, the record does not clearly establish that the
parties intended the fraud issues to be foreclosed in future
[itigation.

For the foregoing reasons, the Plaintiffs” Mtion for
Col | ateral Estoppel is denied.

This Opinion is to serve as Findings of Fact and Concl usi ons
of Law pursuant to Rule 7052 of the Rul es of Bankruptcy Procedure.

See witten Order.

ENTERED: August 1, 2000

LARRY LESSEN
UNI TED STATES BANKRUPTCY JUDGE

(o M chael J. Logan WIlliamE. Jarvis
837 S. 4'" st. 108 S. 5" St.
Springfield, IL 62703 Auburn, IL 62615




U. S. Trustee
401 Main St. #1100
Peoria, IL 61602

CERTI FI CATI ON OF MAI LI NG
The undersi gned, deputy clerk of the United States Bankruptcy
Court, hereby certifies that a copy of this Opinion was mailed this
date to the parties |listed herein.

Dat ed: August 1, 2000
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For the reasons set forth in an Opinion entered this day,

IT IS HEREBY ORDERED that the Plaintiffs’ Mtion for
Col | ateral Estoppel filed April 24, 2000, be and i s hereby denied.

ENTERED: August 1, 2000

LARRY LESSEN
UNI TED STATES BANKRUPTCY JUDGE

C: M chael J. Logan WIlliamE. Jarvis
837 S. 4'" st 108 S. 5'" st
Springfield, IL 62703 Auburn, IL 62615

U S. Trustee
401 Main St. #1100
Peoria, |IL 61602




CERTI FI CATI ON OF MAI LI NG
The undersi gned, deputy clerk of the United States Bankruptcy
Court, hereby certifies that a copy of this Order was nailed this
date to the parties listed herein.

Dat ed: August 1, 2000




